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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant vs. Weynoor |nvestnents, Ltd.
Respondent; 8 U. S.C. 1324a Proceedi ng, Case No. 88100184.

Appear ances: JOHN PAULSON, Esqg., of Seattle, Wshington, for the
Conpl ai nant.

KATHLEEN PACE, President, \Wynoor |nvestnents, Ltd., for
t he Respondent.

SUMVARY DECI SI ON AND CRDER

On Novenber 7, 1988, a Conpl aint Regardi ng Unl awful Enploynent was
filed against Mnte Carlo Restaurant and Lounge,! herein called
Respondent, by the United States of Anerica, through the Departnent of
Justice, |Immgration and Naturalization Service, herein called the
Conmpl ainant, pursuant to 8 U S.C. Section 1324a. Attached thereto and
i ncorporated therein is a Notice of Intent to Fine, herein called the
Notice, which had previously been served upon Respondent, by namil, on
Septenber 21, 1988. A Notice of Hearing issued on Novenber 17, 1988,
setting this matter for hearing on March 14, 1989. Thereafter, the
hearing was continued to May 16, 1989.

On March 13, 1989, Conplainant filed a Mtion For Summary Judgment
upon the grounds that there is no genuine issue as to any material fact.
Respondent has filed no tinely response to Conplainant's notion.

Ruling on Mbtion for Sunmary Judgment

Section 68.6(c)(1) of the Interim Final Rules of Practice and
Procedure? provides that any allegation not expressly denied in the

1By Order dated May 12, 1989, the Conplaint was amended to refl ect Respondent's
correct |legal nanme, Weynoor |nvestnents, Ltd.

252 Fed. Reg. 44971-44985, Novenber 24, 1987, pp. 44975 (to be codified at 28
C.F.R Part 68).
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Answer shall be deened to be adnmitted. Section 68.6(c)(2) of the Rules
provides that the Answer shall include a statenment of the facts
supporting each affirmati ve defense. Section 68.36 of the Rul es provides:

(a) any party may . . . nmove with or without supporting affidavits for a summary
decision on all or any part of the proceeding. Any other party nay, within ten (10)
days after service of the notion, serve opposing papers with affidavits, if
appropriate, or counternove for sunmary deci sion.

* * * * * * *

(c) The Adninistrative Law Judge may enter summary decision for either party if the
pl eadi ngs, affidavits, material obtained by discovery or otherwise, or matters
officially noticed show that there is no genuine issue as to any material fact and
that a party is entitled to sumuary deci si on.

Section 68.1 of the Rules provides that the Rules of Civil Procedure
for the District Courts of the United States shall be applied in any
situation not provided for or controlled by these rules, or by any
statute, executive order or regulations. Thus, it is appropriate, in
considering the standards for granting a Mtion for Sunmmary Decision
under Section 68.36, to look to Rule 56 of the Federal Rules of Civil
Procedures, which relates to summary judgnents, and the cases with regard
thereto. The Suprene Court has stated that the purpose of the summary
judgnent procedure is to avoid an unnecessary trial when there is no
genuine issue as to any material fact, as shown by the pleadings,
affidavits, discovery, and judicially-noticed matter. Celotex Corp. V.
Catrett, 477 US. 317, 106 S.Ct. 2548, 2555, 91 L.Ed.2d (1986). A
material fact is one which affects the outcone of a hearing. Anderson v.
Li berty Lobby, 477 U S. 242, ----, 106 S. . 2505, 2510, 91 L.Ed.2d. 202
(1986). If no genuine issue of material fact and no defense exists in the
case, the conplainant is entitled to sumary judgnent as a matter of |aw
when it has set forth a prina facie case in its pleadings upon which
relief may be granted. See Rawdon v. United States, 364 F.2d 803 (C A
9, 1966) cert. denied, 386 U S. 909 (1967); United States v. Leitner, 865
F. Supp. 628 (N.D. Cal. 1949) aff'd, 184 F.2d, 216 (C. A 9, 1950).

Upon a full consideration of the pleadings and the affidavits and
exhibits submitted in support of Conplainant's Mtion for Sunmmary
Judgrent, | conclude there is no genuine issue as to any nmaterial fact
and the Conplaint is sufficiently particularized to support a Sunmmary
Decision. Accordingly, Conplainant's Mtion for Summary Judgnent is
granted. Upon the entire record, | nmke the foll ow ng:
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Fi ndi ngs of Fact

The Inmmigration Reform and Control Act of 1986 (I1RCA) establishes
several mmjor changes in national policy regarding illegal imrgrants.
Section 101 of I RCA anends the Immigration and Nationality Act of 1952,
herein called the Act, by adding a new Section 274A (8 U S.C. 1324a)
whi ch seeks to control illegal imigration into the United States by the
imposition of «civil liabilities, herein referred to as enployer
sanctions, upon enployers who knowingly hire, recruit, refer for a fee
or continue to enploy unauthorized aliens in the United States. Essenti al
to the enforcenent of this provision of the law is the requirenent that
enpl oyers conply wth certain verification procedures as to the
eligibility of new hires for enploynent in the United States.

Sections 274A(a)(1)(B) and 274(b) provide that an enployer nust
attest on a designated formthat it has verified that an individual is
not an unauthorized alien by exam ning certain specified docunents to
establish the identity of the individual and to evidence enploynent
aut horization. Further, the individual is required to attest, on a
designated form as to enploynent authorization. The enpl oyer is required
to retain, and nmake available for inspection, these forns for a specified
period of time. Form1-9 is the form designated for such attestations.
Section 274A(e)(5) provides for the inposition of a civil penalty of not
| ess than $100 and not nore than $1000 for each individual wth respect
to whoma violation of 274A(a) (1) (B) occurred.

The Conplaint alleges, as set forth in the Notice that Respondent
vi ol ated Section 274A(a)(1)(B) of the Act by:

(1) In Count |, failing to prepare the Enployment Eligibility Verification Form
(Form 1-9) for Jenell Leighton and Miurrie Ranger, both of whom were hired by
Respondent after Novenber 6, 1986;

(2) In Count 11, failing to properly conplete Section 2 (" Enployer Review and
Verification'') on the Form 1-9 for Shawn Diverty, who was hired by Respondent
after Novenber 6, 1986.

In support of the Mdtion for Summary Judgnent Conpl ai nant subnitted
affidavits and exhibits which establish the follow ng: on July 13, 1987,
Border Patrol Agent Mirris O Berg net with Respondent's nmnager, Larry
Bond, at which tinme he gave Bond oral and printed information regarding
Respondent's responsibilities under the sanction provisions of the Act.
On June 13, 1988,° Border Patrol Agents George T. Reese and Gerald K
Zevenbergen, upon an anonynous tip that she was an illegal alien,
contacted Jenell Leighton, an enployee of Respondent, at Respondent's
pl ace of

SAll dates hereinafter will be in 1988 unl ess otherw se indicat ed.
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busi ness. She adnmitted in a witten, signed and sworn statenent being an

alien illegally present in the United States and that she was hired by
Respondent on May 20. On August 4, after proper notice, Zevenbegen
conducted an audit of Respondent's 1-9 forns, and payroll and tine

records. This audit shows that Respondent had failed to prepare Forns [-9
for Leighton and Ranger, and had failed to sign and date the
certification in Section 2 of the FormI1-9 for Shawn Diverty.

Respondent does not deny these allegations but affirmatively all eges
t hat Zevenbergen told Respondent's vice president, Lawence Page, that
if Respondent did not own the restaurant on July 13, 1987, when the
educational visit took place, this would constitute a adequate defense
to any allegations of paperwork violations. Respondent contends that it
did not own the business prior to July 23, 1987, when the last of its
various licenses were issued.

However, Respondent admits that Bond renmi ned i n Respondent's enpl oy
as manhager for at least three nobnths after Respondent acquired the
restaurant. Respondent further contends that the nmanager who replaced
Bond was unaware of the requirenents of the Act. Respondent al so asserts
its belief that this matter was unfairly assessed by Conpl ai nant because
Respondent's owners are resident aliens.

I find no nerit in the defenses asserted by Respondent. Even
assuni ng that Respondent had not obtained all of its various |icenses as
of July 13, 1987, this does not controvert the representation nmade on
July 9, 1987 in Respondent's application for a city license, that
Respondent owned the restaurant. Further, the assertion that Respondent's
new nanager was unaware of the requirenents of the Act is not an adequate
defense. There is no knowingly, willfully or intentional qualification
to the prohibitions of Section 274A(a)(1)(B). Further, Respondent,
t hrough Bond, had know edge of the record-keeping requirenents of the
Act. Thus, Respondent's alleged ignorance of the |aw does not excuse it
fromthe | aw s record-keepi ng requirenents.

Respondent has also failed to assert adequate facts to support its
defense that it was inproperly selected for prosecution. The decision as
to enforcenent priorities rests within the prosecutor's discretion unless
it can be affirmatively established that the CGovernnent's decision to
initiate a prosecution is inpernissible based on a standard such as race,
religion or other arbitrary classification including the exercise of
protected statutory and constitutional rights. Wayte v. United States,
470 U.S. 598, 607 105 S.C. 1524, 1530-31 (1985); United States v.
Ramirez, 765 F.2d 438, 439-440 (C. A 5, 1985) cert. denied, 474 U S. 1063
(1986). These is a presunp-
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tion that a prosecution is wundertaken in good faith and in a
non-di scrim natory manner, United States v. Lee, 786 F.2d 951, 957 (C A
9, 1986); United States v. Steele, 461 F.2d 1148 (C. A 9, 1972). Before
a party is entitled to an evidentiary hearing on selective prosecution,
the conpl aining party nust nake an adequate prima facie showing. United
States v. Ness, 652 F.2d 890, 892 (C A 9, 1981 [per curianm cert.
denied, 454 U. S. 1126 (1981; United States v. WIlson, 639 F.2d 500, 503
(C.A 9, 1981).

Respondent has failed to nmake such a showing. At best, it has
ascri bed to Conpl ai nant unsupported notives of bigotry toward outsiders
whi ch Respondent's owners perceive in their relationships within the
general comunity. The only specifics asserted are the arrest of Leighton
and a newspaper article which inaccurately describes the Notice of I|ntent
to Fine as the levy of a fine. This does not, separately or collectively,
nmake out a prima facie case of selective prosecution.

For the foregoing reasons, | conclude that Conplainant has
established a prima facie case which has not been controverted by
Respondent and that Respondent has not established a viable defense.
Accordingly, | find that Respondent has violated Section 274A(a)(1)(B)
of the Act as alleged, 8 U. S.C. Section 1324a(a)(1)(B).

Concl usi ons of Law

1. Respondent has violated Section 274A(a)(1)(B) of the Inmm gration
and Nationality Act (8 U S.C 1324a(a)(1)(B)) by failing to prepare the
Enpl oynent Eligibility Verification Fornms (Form1-9) for Jenell Leighton
and Murrie Ranger, both of whom were hired by Respondent after Novenber
6, 1986 for enploynent in the United States.

2. Respondent has violated Section 274A(a)(1)(B) of the Immgration
and Nationality Act (8 U S.C 1324(a)(a)(1)(B)) by failing to properly
conpl ete Section 2 (" " Enpl oyer Review and Verification'') on the FormI-9
for Shawn Diverty, who was hired by Respondent after Novenber 6, 1986 for
enpl oynent in the United States.

Cvil Penalties

Since | have found violations of Section 274A(a)(1)(B) of the Act,
assessnment of civil nobney penalties are required by the Act. Section
274a(e)(5) states:

(5) ORDER FOR CIVIL MONEY PENALTY FOR PAPERWORK VI OLATIONS. Wth respect to a
viol ation of subsection (a)(1l)(B), the order under this subsection shall require
the person or entity to pay a civil penalty in an amobunt of not |ess than $100 and
not nore than $1,000 for each individual with respect to whom such violation
occurred. In determining the ambunt of the penalty, due consideration shall be
given to the size of the business of the enpl oyer being charged, the
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good faith of the enployer, the seriousness of the violation, whether or not the
i ndi vidual was an unauthorized alien, and the history of previous violations.

The Conpl ai nt seeks a penalty of $750 for the violation with regard
to Jenell Leighton; $250 for the violation with regard to Miurrie Ranger;
and $200 for the violation with regard to Shawn Diverty; for a total
civil noney penalty of $1,200. None of these individual anounts are
outside the statutory linmts and the greater amount relates to Jenell
Lei ghton, an unauthorized alien. Since Respondent has failed to assert
any mtigating circunstances and the penalties requested do not appear
unreasonabl e on their face, | find the total fine in the anount of $1, 200
to be appropriate.

CRDER
IT 1S HEREBY ORDERED t hat :

1. Respondent pay a civil noney penalty of $750 for the violation
with regard to Jenell Leighton; $250 for the violation with regard to
Mirri e Ranger; and $200 for the violation with regard to Shawn Diverty;
for a total civil noney penalty of $1, 200.

2. The hearing previously continued indefinitely is cancell ed.

3. This Summary Decision and Oder is the final action of the
Adm ni strative Law Judge in accordance with Section 68.51(b) of the Rules
as provided in Section 68.52 of the Rules, and shall becone the final
order of the Attorney General unless, within thirty (30) days from the
date of this Summary Decision and Order, the Chief Adm nistrative Hearing
Oficer shall have nodified or vacated it.

Dated: May 12, 1989.

EARLDEAN V. S. ROBBI NS
Adm ni strative Law Judge
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